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Petitioners confess bafflement at the Godfrey Respondents’ motion
to strike the Petitioners’ reply to the issue raised in the Godfrey
Respondents’ Answer to Petitioners’ Petition for Review of the Court of
Appeals’ remand decisions. Respondents’ answer undeniably has raised
(albeit improperly) an issue for review—the Burnet issue, which the answer
describes as the trial court’s striking of “nearly all of Mr. Godfrey’s liability
evidence and imposing $10,000 in sanctions against Mr. Kornfeld.” See
Joint Answer at 16. This issue was never addressed by the Court of
Appeals, and RAP 13.4(c) expressly provides that a petitioning party has
the right to reply to an issue raised for review in an answer.

So why are the Godfrey Respondents moving to strike that reply?
They claim that they are doing so because the Burnet issue was not new, but
had already been raised in Petitioners’ petition.

Seriously? Petitioners did briefly discuss what they contend is the
waiver of that issue by Respondents, but they certainly did not “raise” that
issue for review by this Court. All Petitioners did by that reference was
identify a ruling that Respondents might ask this Court to review, and advise
this Court that such an attempt would be procedurally futile because
Respondents had waived that ruling as a subject for review. Petitioners
certainly did not ask this Court to review that ruling. If Petitioners had done
so, then they would presumably have had no reason to turn around and
submit a reply opposing review of that issue.

But that is exactly the point, isn’t it? Petitioners did not ask this

Court to review the Burnet sanctions ruling. Petitioners did not contend that
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the ruling warranted review by this Court under any of the criteria for review
set forth by RAP 13.4(b). It was the Godfrey Respondents who, in their
answer, asked this Court to review the Burnet sanctions ruling. And indeed,
how else could the Godfrey Respondents hope to keep that issue alive as a
basis for appellate relief, save by raising it in their answer? The 2006
amendment to RAP 13.4 makes plain that this step is a precondition to
review of any issue by the Supreme Court not reached by the Court of
Appeals. Hence the request by the Godfrey Respondents that this Court,
should it grant Petitioners’ review request, should also grant review of the
Burnet issue, even if only to reach the conclusion that the issue should be
remanded for resolution by the Court of Appeals.

The real reason the Godfrey Respondents moved to strike
Petitioners reply is they don’t want the Department that considers
Petitioners’ petition to be aware of the true circumstances surrounding the
trial court’s sanctions ruling. As the reply shows, the Godfrey Respondents
are falsely claiming that the sanctions ruling denied them a fair trial on the
merits of Godfrey’s claims. The Godfrey Respondents got a fair trial over
12 days with their liability experts testifying for three of them, and lost.
They are now grasping at Burnet straws as a way to obtain a second trial,
should they lose on the affidavit of prejudice issue. This Court should see
through the Godfrey Respondents’ motion to strike, recognize it for what it

is, deny it, and then also deny review of the Burnet issue.’

! Petitioners are not requesting that this Court should sanction the Godfrey Respondents
for making their motion to strike. This Court has yet to issue a ruling making clear the
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Respectfully submitted this 10th day of May, 2019.
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impact of the 2006 amendment on the prior practice of some parties to rely on RAP 13.7
as a basis for seeking to keep open the possibility of lesser appellate relief should this Court
grant review and rule against that party on the issue raised by the opposing party.
Accordingly, Petitioners do not believe that the strict standard for sanctions under RAP
18.9 would be met—mhence the decision not to counter the Godfrey Respondents with a
request for sanctions against them, for bringing their motion to strike. This should not
mean, however, that this Court should be unconcerned about the bringing of a motion to
strike so clearly motivated by an attempt to obscure relevant facts from this Court’s
designated decision-makers.
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DATED this /0" day of May, 2019.
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